foundation of the English common law, and no agreement, so-called, is a binding eon tract" unless it embodies each and all of these essentials. Without them our courts decline to recognize the binding effect of the agreement and the parties are free to fulfil their obligations or not at their pleasure."
Capt. D. L. Hough, in a paper on "The Relations of Engineers and Contractors," presented before the First American Road Congress, at Richmond, Va., Nov. 21, 1911, expressed himself as follows:
"The very essence of a contract is mutuality; and the more this most important principle of a contract is kept before our minds, the more faithfully will the contract be carried out and the less will be the friction developed.
In fact............if the mutuality of a contract is kept always before
us, and it is understood that when a contract is once signed the parties thereto have equal rights thereunder, are on an equal footing, and that there is nothing in contractual relations that places the party who pays with his money on a higher plane than the party who pays with his materials and services, or vice versa, and if the engineer considers himself a non-partisan arbitrator, there is nothing left to be desired.
"In so far as the engineer lays out, directs and inspects the character of materials and Avorkmanship, he is properly the representative of the principal; but under the terms of those clauses where he is made the arbitrator, interpreter and estimator, he is the representative of both parties and should be absolutely non-partisan.
"Actually, therefore, the engineer, in so far as he is the arbitrator, that is, is made the final court of appeal under the terms of the contract by both, contractee and contractor, he is the employee of both and must not be partisan; and if he is partisan, he is not faithful to the trust reposed in him by the other party, hoAvever shocking this statement may sound to those obsessed by the present practice."
In order to facilitate its use, that portion of the contract which treats of the work involved, in which all the details are specifically mentioned, is usually segregated and submitted as "Specifications," either within the body of the contract or supplementary to it. There is no general agreement in regard to the items that should be included within the specifications as distinguished from the main contract. If the specifications are submitted separately there should be a clause in the contract calling attention to the fact that the specifications and the plans explanatory of
attempt is made to bridge over such a difficulty by a general clause that where such cases are of minor importance both parties agree to accept the engineer's decision, but this clause is of no real importance in case of controversy because it does not indicate who shall decide whether the importance of the point at issue is "minor." It is much
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